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INTRODUCTION

On January 13, 2000, Salon.com, an Internet-based news or-
ganization, uncovered a relatively unknown White House effort to
remunerate television networks for inserting anti-drug themes into
nationally broadcast programs.’ Salon.com later discovered that
the effort encompassed major magazines as well.> Under this pro-
gram, the White House Office of National Drug Control Policy
(“ONDCP”)? permitted participating television networks to resell
advertising time already paid for by Congress and earmarked for
legitimate anti-drug messages, if the networks ensured that their
programs incorporated dialogue and action displaying negative
repercussions from drug use.* Similarly, magazines could resell
pre-paid advertising space if their editorials contained anti-drug
themes.”

Despite the good intentions of ONDCP officials in attempting
to reduce drug consumption in the United States, numerous con-
cerns have been raised about the legality, constitutionality, and mo-
rality of the ONDCP’s program. Section I will provide a
comprehensive overview of the congressionally authorized Na-

* An attorney in the corporate division of White & Case in New York, received a
B.S.F.S. in Development Economics from the Georgetown University School of Foreign
Service, an M.B.A. in Finance and Operations Research from the University of Chicago
Graduate School of Business, and a J.D. from the Georgetown University Law Center. The
author wishes to thank Professor Laura Underkuffler of Duke University School of Law for
her helpful comments.

1 See Daniel Forbes, Prime-Time Propaganda, SaLon.com News, at http://
www.salon.com/news/feature/2000/01/13/drugs/index3.html (Jan. 13, 2000) (on file
with author) [hereinafter Forbes, Prime-Time Propagandal; see also Daniel Forbes, Propa-
ganda for Dollars, SaLon.coM NEws, at http://www.salon.com/news/feature/2000/01/14/
payola/index.html (Jan. 14, 2000) (on file with author) [hereinafter Forbes, Propaganda for
Dollars].

2 Se¢ Daniel Forbes, The Drug War Gravy Train, SaLon.com News, at http://
www.salon.com/news/feature/2000/03/31/magazines/index4.html (Mar. 31, 2000) (on
file with author) [hereinafter Forbes, Gravy Train].

3 The ONDCP is an executive-branch department that oversees spending of nearly $18
billion annually for activities such as reducing the growth of coca in Latin America, help-
ing to prevent drugs from entering the United States, and encouraging research and treat-
ment of drug addiction. See Forbes, Prime-Time Propagunda, supra note 1.

4 See id.

5 See Forbes, Gravy Train, supra note 2.
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tional Youth Anti-Drug Media Campaign. Section II will discuss
how the Anti-Drug Media Campaign eventually devolved into what
can be termed the “Ad Scheme.” Section III will examine the Ad
Scheme’s revelation by Salon.com, as well as the government’s spin
control. The paper will then discuss the Ad Scheme’s legal impli-
cations. Section IV will discuss how the Ad Scheme violates federal
payola laws and Section V will discuss how the Ad Scheme violates
the statutory guidelines set forth by the Anti-Drug Media Cam-
paign itself. Section VI will demonstrate how the Ad Scheme is
hypocritical, given the statutory prohibition against similar activi-
ties by foreign governments. Section VII will discuss how the Ad
Scheme violates the Doctrine of Unconstitutional Conditions. Sec-
tion VIII will consider the various ramifications of the Ad Scheme,
including how it has the potential, if left unchecked, to encompass
other mediums such as film and Internet communications. Finally,
Section IX will conclude that the Ad Scheme threatens to further
erode the already diminished trust of the American people in the
government and media.

I. Tue NatioNaL YouTH ANTI-DrRUG MEpia CAMPAIGN

In October 1997, Congress approved the National Youth Anti-
Drug Media Campaign,® a five-year, $975 million purchase of anti-
drug television advertising.” The Campaign’s primary restriction
was that this commercial time could be purchased only from televi-
sion networks willing to “donate” an equivalent amount of air time
for additional anti-drug advertisements—essentially a two-for-the-
price-of-one transaction.® The funds could also be used to
purchase print media advertising under the same conditions.” In
fiscal year 1998, the White House ONDCP, headed by “Drug Czar”
General Barry R. McCaffrey, was given its first installment of
$195 million to target both the nation’s youth and “adult influenc-
ers.”’® In a press release that year, the ONDCP called the program
“the largest and most complex social marketing campaign ever
undertaken.”!!

The government’s television advertisements began running on

6 21 U.S.C. §§ 1801-1804 (1998).

7 See Forbes, Prime-Time Propaganda, supra note 1.
8 See 21 U.S.C. §§ 1801-1804 (1998).

9 See Forbes, Gravy Train, supra note 2.

10 See Forbes, Prime-Time Propaganda, supra note 1.

11 Press Release, Office of National Drug Control Policy, White House Drug Czar Selects
Ogilvy & Mather to Lead Advertising Component of National Youth Anti-Drug Media Campaign, at
http:/ /www.whitehousedrugpolicy.gov/news/press/1998/123098.html (Dec. 30, 1988)
(on file with author).
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the media networks NBC, ABC, CBS, Warner Bros. (“WB”), and
Fox during the summer of 1998, with UPN being added the follow-
ing year.'> One advertisement featured a teenager who boasted of
an excellent academic record before succumbing to the tempta-
tions of marijuana and getting thrown out of his home.’® Another
advertisement shows a young woman destroying her kitchen with a
frying pan, demonstrating the supposed consequences of heroin
addiction.'"* About twenty-six magazines, including U.S. News &
World Report, Sporting News, Family Circle, Seventeen, Parade, U.S.A.
Weekend, Essence, Ladies’ Home Journal, Newsweek, Reader’s Digest, Teen,
T.V. Guide, Vibe, Sports Illustrated, People En Espariol, Life, and Family
Life participated in the print media component of the ONDCP’s
advertising campaign.'®

Although all of the networks and magazines were eager to ob-
tain revenue from the expanding market category of government-
paid advertising, some found participation in the Anti-Drug Media
Campaign unappealing given the government’s tough two-for-the-
price-of-one deal.'® NBC, the highest rated network in 1998, was
the most resistant given the high value of its advertisement slots.'”
Later that year, in an effort to make the program more financially
palatable to the networks, the ONDCP, without congressional au-
thorization, offered to forego its contractual right to a portion of
the matching advertising time in exchange for inclusion of anti-
drug themes in the plots of specific shows.”® The same offer was
made to magazines willing to be rewarded for editorial content
matching the government’s views on drug control.'® This program
was not given a formal name, but the term “Ad Scheme” best cap-
tures its essence.

II. THE AD SCHEME

Under the Ad Scheme, government officials, ONDCP’s adver-
tising agency,” and contractors began examining television shows

12 See Forbes, Prime-Time Propaganda, supra note 1.

13 See id.

14 See 1d.

15 See Forbes, Gravy Train, supra note 2.

16 See id.; see also Forbes, Prime-Time Propaganda, supra note 1.

17 See Forbes, Prime-Time Propaganda, supra note 1,

18 See id.

19 See Forbes, Gravy Train, supra note 2.

20 The original advertising agency, Zenith Media, was later replaced by Ogilvy & Mather
Worldwide. See Forbes, Prime-Time Propaganda, supra note 1. Bates U.S.A. and later Ogilvy
& Mather Worldwide were the original advertising agencies for the print-media Ad
Scheme. See Forbes, Gravy Train, supra note 2.

<
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after they were broadcast.?’ Tapes of the shows were sent to the
ONDOCP or its advertising agency, which then applied formulas to
determine the value of the embedded anti-drug messages.?* A half-
hour program deemed sufficiently anti-drug®® was typically valued
at three “units,” with each unit representing the value of one thirty-
second advertisement on that show.** Hour-long shows with ap-
proved story lines were valued at five units.?® Unit values also de-
pended on the shows’ ratings.*® The agency subtracted the final
tally of units from the commercial time owed by each network.?”
The network was then free to resell the reclaimed advertising time
at the going rate.?®

A similar process occurred with the magazines participating in
the Ad Scheme, which included U.S. News & World Report, Sporting
News, Family Circle, Seventeen, Parade, U.S.A. Weekend, Family Life, La-
dies’ Home Journal, Hispanic Magazine, and NEA Today* The
ONDCP issued “Strategy Platforms” to these magazines, detailing
its wishes for editorial content.®

Eventually the ONDCP became dissatisfied with seeing the tel-
evision programs after they were broadcast. Consequently, it began
negotiating script changes of certain shows before filming in order
to make them better conform to the government’s anti-drug
stance.®’ ABC has since revealed that it submitted finished scripts
to the ONDCP in the first year of the Ad Scheme.?? However, ABC
withdrew from the program in May 1999,** after the ONDCP in-
sisted that ABC’s continued participation was contingent on ABC’s
submitting scripts before airing the shows.**

21 See Forbes, Prime-Time Propaganda, supra note 1.

22 See id.

23 The ONDCP permits up to 10% of the programs qualifying for Ad Scheme credit to
be anti-alcohol. See Daniel Forbes, Washington Script Doctors, SaLon.com NEws, at http://
www.salon.com/news/feature/2000/01/13/smart_guy/index.html (Jan. 13, 2000) (on file
with author) [hereinafter Forbes, Washington Script Doctors).

24 See Forbes, Prime-Time Propaganda, supra note 1.

25 See id.

26 See id.

27 See id.

28 See id.

29 See Forbes, Gravy Train, supra note 2; see also Mark Jurkowitz, Online Journalist Tangles
with Feds Over Antidrug Ad Policy, BosTON GLOBE, Apr. 7, 2000, at D12, available at 2000 WL
3321346.

30 See Forbes, Gravy Train, supra note 2.

31 See Forbes, Prime-Time Propaganda, supra note 1.

32 See id.

33 See Anti-Drug Media Campaign: Hearing Before the Subcomm. on Telecomm., Trade, and
Consumer Protection of the House Comm. on Commerce., 106th Cong. (2000) (statement of Alex
Wallau, President - Administration and Operations, ABC Television Network), available at
2000 WL 149523,

34 See Elizabeth Jensen & Paul Brownfield, Federal Officials Sought to Preview Scripts, ABC
Says, L.A. Times, Jan. 16, 2000, at A8, available at 2000 WL 2201436 [hereinafter Jensen].
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The ONDCP’s efforts were more successful with WB. The
ONDCEP referred the producers of Smart Guy to George Carey, an
expert on effective youth marketing.*> He described various
themes that the writers for Smart Guy could incorporate into their
show, such as parents taking an active role and not just assuming
that children can handle drug issues on their own, youths display-
ing “resistance skills” that enable them to decline drugs or alcohol
in a face-saving way, and the overall negative consequences of
drugs and under-age alcohol use.*® Based on this feedback, the
Smart Guy producers changed the original portrayal of two sub-
stance-abusing youths at a party.*” They were originally depicted as
cool and popular, but after the ONDCP input, they were portrayed
as losers consuming their drugs, secretly and ashamedly, in a utility
closet.® The ONDCP has admitted that it reviewed scripts in ad-
vance of broadcast in about fifty cases,” and granted credit to
broadcasters for 109 episodes of primetime series.*

It does not appear that the six magazines participating in the
Ad Scheme submitted their editorials to the ONDCP for feedback
prior to publication.*’ However, an account executive from the
corporate owner of U.S.A. Weekend has acknowledged that “it’s not
unheard of for editorial material to be indirectly influenced by big
clients . ...”** On one occasion, the ONDCP told U.S.A. Weekend of
a specific kind of anti-drug story that it hoped would be pub-
lished.* On another occasion, the ONDCP “actually picked the
writer for a story appearing in Sporting News.”**

Media executives quickly realized the potential gold mine as-
sociated with Ad Scheme credit, and in some cases specifically re-
quested production of television episodes with anti-drug themes.
Though CBS would later deny any causal connection, one execu-
tive asked a producer of Chicago Hope to create an anti-drug epi-
sode that later garnered ONDCP credit.*> The result was a story

35 See Forbes, Washington Script Doctors, supra note 23.

36 See id.

37 See Forbes, Prime-Time Propaganda, supra note 1.

38 See id.

39 See Howard Kurtz & Sharon Waxman, White House Cut Anti-Drug Deal with TV, WasH.
Posr, Jan. 14, 2000, at Al, available at 2000 WL 2279857 [hereinafter Kurtz].

40 See Lisa de Moraes, Networks’ Bronze Star in War on Drugs, WasH. PosT, Jan. 15, 2000, at
Cl, available at 2000 WL 2280118 [hereinafter Moraes, Networks’ Bronze Star].

41 See Forbes, Gravy Train, supra note 2.

42 Jd.

43 See 1d.

44 Id. (noting that the ONDCP asked Sporting News to try to get Richard Lapchick, Di-
rector of the Northeastern University Center for the Study of Sport in Society, to write an
anti-drug editorial).

45 See Kurtz, supra note 39.
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depicting drug-induced death, rape, psychosis, a car crash, a bro-
ken nose, and a doctor’s threat to withhold life-saving surgery un-
less the patient agreed to an incriminating urine test.*® A
cancelled flight on the space shuttle was thrown in for good
measure.*’

Since the Ad Scheme’s inception, the ONDCP has assigned a
monetary value to the anti-drug themes contained in twenty-three
shows spanning thirty-nine episodes. These shows include NBC’s
ER, Trinity, Providence, Hang Time, Saved by the Bell, One World, and
City Guys; Fox’s Beverly Hills 90210 and America’s Most Wanted; CBS’s
LA Docs, Promised Land, Touched by an Angel, and Cosby; WB’s Seventh
Heaven, Smart Guy, and The Wayans Bros;, and ABC’s Home Improve-
ment, Sports Night, The Drew Carey Show, Sabrina the Teenage Witch, Boy
Meets World, General Hospital, and The Practice.*®* The ONDCP also
gave credit to VHI for airing biographies about rock stars who
abused drugs, and to ESPN for covering the drug problems of New
York Yankee Darrell Strawberry and University of Connecticut bas-
ketball player Khalid El-Amin.*®

Altogether, the networks reaped an additional $21.8 million in
revenues in fiscal year 1999.5° The figure for the magazines is still
unclear, though it is known that U.S.A. Weekend alone received a
rebate of nearly $418,000 in 1999.°! The White House, in return,
obtained a new form of social engineering that would have im-
pressed B.F. Skinner.5?

III. REVELATION OF THE AD SCHEME AND SpiNn CONTROL

Daniel Forbes, a freelance reporter for the Internet-based
news agency Salon.com, revealed the Ad Scheme to the general

46 Sg¢ Forbes, Prime-Time Propaganda, supra note 1.

47 See id.

48 See id; see also Kurtz, supra note 39; see also Anti-Drug Media Campaign: Hearing Before the
Subcomm. on Telecomm., Trade, and Consumer Protection of the House Comm. on Commerce, 106th
Cong. (2000) (statement of Martin D. Franks, Senior V.P., CBS Corp.) available at 2000 WL
11067873; Oversight Hearing on the Office of Nat'l Drug Control Policy Anti-Drug Campaign: Hear-
ing Before the Subcomm. on Treasury and Gen. Gov’t., 106th Cong. (2000) (statement of Daniel
Forbes, Journalist), available at http://www.senate.gov/~appropriations/treasury/ testi-
mony/dforbes.htm (Feb. 3, 2000) [hereinafter Treasury Subcomm. Hearing — Forbes].

49 See Lisa de Moraes, VHI, ESPN Are Also Drug Office Beneficiaries, WasH. Post, Feb. 4,
2000, at C7, available at 2000 WL 2283749 [hereinafter Moraes, VHI].

50 See Anti-Drug Media Campaign: Hearing Before the Subcomm. on Telecomm., Trade, and
Consumer Protection of the House Comm. on. Commerce, 106th Cong. (2000) (statement of Don-
ald R. Vereen, Dep. Dir., ONDCP) available at 2000 WL 11067889 [hereinafter Telecomm.
Subcomm. Hearing - Vereen].

51 See Forbes, Gravy Train, supra note 2.

52 See generally B.F. SKINNER, BEYOND FREEDOM AND DiGnNiTy (4th ed. 1971) (postulating
that people prefer to be controlled by forces they cannot directly observe rather than by
forces they can directly observe).
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public on January 13, 2000.°® The news was greeted with shock
from media executives, politicians, journalists, and free speech ad-
vocates around the country.®® Some Congressmen noted, with dis-
may, that the Anti-Drug Media Campaign never authorized the
ONDCP to make expenditures for embedded propaganda in televi-
sion programs.”® Max Frankel of the New York Times wrote:

Not even during the Cold War, with our faith in democracy at
stake, did federal authorities dare so to subsidize and subvert
our media. Back then, Congress explicitly forbade the agencies
promoting anti-Communism—notably the United States Infor-
mation Agency, its Voice of America and even the Central Intel-
ligence Agency—to aim their propaganda at Americans.”®

Initially, the ONDCP vigorously defended its actions, with
spokesperson Robert Weiner unapologetically stating that “[w]e
plead guilty to using every lawful means to save America’s chil-
dren.”” On January 14, 2000, unwilling to let the scandal interfere
with its propaganda efforts, the ONDCP released a study entitled
Substance Use in Popular Prime-Time Television. This study praised tel-
evision networks for their treatment of drug, tobacco, and alcohol
use—essentially applauding its own success at buying influence
with the networks.”®

As questions about the legality, constitutionality, and ethical
implications of the ONDCP’s activities continued to mount, the
ONDCP made an attempt at spin control with a press release de-
signed to “eliminate any confusion” about its activities.”” The re-
lease stated that ONDCP policy was not to review programs before
they were aired, only afterwards.®® The ONDCP also denied any
influence over the networks’ creative freedom,®! despite ABC’s ac-
knowledgment that it had withdrawn from the Ad Scheme after

53 See Forbes, Prime-Time Propaganda, supra note 1.

54 See Jensen, supra note 34.

55 See Treasury Subcomm. Hearing — Forbes, supra note 48.

56 Max Frankel, Plots for Hire, N.Y. TiMes Mac., Feb, 6, 2000, at 32.

57 Kurtz, supra note 39.

58 See Bad Review for this Soap Opera, L.A. TimEs, Jan. 16, 2000, at M4, available at 2000
WL 2201214; see also Moraes, Networks’ Bronze Star, supra note 40; Press Release, Office of
National Drug Control Policy, New Study Finds Little Depiction of Illicit Drugs on Network Prime
Time Television, at http://www.whitehousedrugpolicy.gov/news/press/ 2000/011400.html
(Jan. 14, 2001); Forbes, Prime-Time Propaganda, supra note 1 (noting an ONDCP report that
the number of television shows with anti-drug themes had risen from thirty-two in March
1999 to 109 by early 2000).

59 See Press Release, Office of National Drug Control Policy, Statement of White House
Drug Czar McCaffrey: New Guidelines Issues to Clarify Pro Bono Match Component of Anti-Drug
Media Campaign, at http://www.whitehousedrugpolicy.gov/news/ press/2000/011800.html
(Jan. 18, 2000).

60 See id.

61 See id.
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being specifically required to provide scripts prior to broadcast,®
despite a WB executive’s admission that the ONDCP signed off on
his network’s programs,®® and despite the multi-million dollar car-
rot the ONDCP continued to wave in front of the networks to steer
them to the desired kind of programming.

Finally, the ONDCP claimed that it had actually been “very
open” about the Ad Scheme all along.®* It made reference to Gen-
eral McCaffrey’s cryptic report to Congress during the most recent
annual appropriations meetings, contending that “‘the media [is]
matching paid advertisements’ with other ads ‘and pro-bono pro-
gramming content.””®® This implied that the networks were donat-
ing the programming content rather than receiving financial
rewards for it.?® With disclosure like this, it is clear why most Con-
gressmen, even those on committees responsible for overseeing
the ONDCP’s activities, were unaware of the Ad Scheme.5”

IV. Tue Ap SCHEME AND THE LAw OF Pavora

Payola is the practice of making undisclosed payments or pro-
viding other forms of compensation to radio or television station
personnel®® or owners in exchange for the inclusion of material in
broadcasts. The press first reported on payola in the 1930s in con-
nection with radio broadcasts.®® During this “big band” era, music
publishers often gave gifts to band leaders and performers to in-
duce them into including specific songs in their programs and ra-
dio broadcasts.”” The motivation behind this practice was the
realization that greater radio exposure of songs led to increased
sales of the publishers’ sheet music.”

62 See Jensen, supra note 34 (citing remarks by then ABC Television Network President
Pat Fili-Krushel).

63 See id. Rich Mater, WB’s Senior VP for Broadcast Standards, acknowledged that, “the
White House did view scripts. They did sign off on them.” Id.; see also Treasury Subcomm.
Hearings — Forbes, supra note 48 (“‘FYI, See WB’s Smart Guy . . . episode on underage
drinking — we worked a lot on that script . . . ””) (quoting E-mail from Alan Levitt, Direc-
tor, ONDCP Anti-Drug Media Campaign, to ONDCP Staif Members).

6% See When is a Scoop Not Really a Scoop?, at http://www.salon.com/feed/scream-
ing_media/577501.html (last visited Apr. 17, 2001).

65 Treasury Subcomm. Hearings—Forbes, supra note 48.

66 See id.

67 See, e.g., id; see also Moraes VH1, supra note 49.

68 Though § 317 of the Communications Act of 1934, see 47 U.S.C. § 317 (1994), refers
only to radio broadcasts, the FCC’s sponsorship identification rules state that they apply to
all “AM, FM, TV and class A broadcast services, commercial and noncommercial.” FCC
Sponsorship Identification Rules, 47 C.F.R. § 73.1001(a) (2000).

69 See R.H. Coase, Payola in Radio and Television Broadcasting, 22 ].L. & Econ. 269, 270
(1979).

70 See id. (citing VARIETY, Feb. 9, 1938, at 1).

71 See id.




